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Hawalian Islands.

In Egaity.

Sgpreme Court,

- =

Ter Hawanix Govesswest ve AL J

Cazrszawr. Execator and Trus
tee of the Estate of Qneen
Emma Kalsleorslan, deceasad.

R. Bishop, Sam’l M

s L
Damon. Chas. M. Hyde, Chas
M Cooke and (). Carter,
Trostaes nnder the will of Hoe.
B Panshi Bishop, sed Chas R
Bishor

This bill was Slad Febroary 22

188 MK zx. then Minister
of Froance, sgAInsg Jaeen x wWager
Emmas snd Hop. Mrs B, Panals

s described pieces

snd =as of In = not sold as
-r-*-‘-T:—.' . in the =aid Act of the

sgislatare for the resson that said
deseribed premis=s were held and
believed to be part of the Royal Do-
mein and not part of the estate of his
:-&.d B:'h‘:"__ the late K Dg K:«uu-:hn
meba IV. _ . . |

7 That said premises io truth apd
in fact were mot part of the Royal
Domair bat were lands belonging to
the estate of His Majesty the late
Bing Kamehamehsa IV.

% That bis said Msjesty the late

Rino chameba IV.in trust for
bims=elf granted by bis certain deed
the =z:d premises (hersinbefore first
Jes sne Wm. Webster, with
& wi=w of mortgaging tke same, a
ecpy of which deed 1= bereto stiach-
ed marks=d Fihibit A and made part
h‘_‘l'-o_f

9 That thereafier the said Wm.
Welscter 3= sueh gractes but for the
mee of bi= said grastor made his
certain indentare of mort @ con-
veying to one J. Mott Swmith the said
Srat above deseribed premises, a
eopy of which indeatare of

mortgas  bereto attached
marksd Exhibit

B and made
part bereof That by said mort
the =said

oy 1 1 #
Filead ) 1T

| IV ooe BRobert Mofitt, executor of

| Crown

| the said J. Mott Smith amounting to

10. That the then Minister of Fi
nance believing that i conformity
to the smid Act of the Legislatare
beretnbefore mentioned all the pn
vate property of the estate of his
said Majesty the lste King Kaweha
webs IV bad been =old m accord-
ance with the prowmisions of the swd
Act of the Legisiature ssued the
bonds of tke Hawanan Government
asmounting to the sum of twenty-
seven thoussnd dollars and paid sad
sum realized from ssid bonds to
varions persons then having hens
and mortgsges upon the said Royal
Domsin and extingunished and re
leased said liens and mw

11. That among other liens and
mortgages so paid by the then Min-
ister of Finance the lien and mort-
gage made by saxdd Wm. Webster to

the sum of seven thoasand three
handred and thirty-two ($7.333) dol-
iars npon the premises hersinbefore
first described was by said Minister
of Finance paid and discharged.

12 That in coosideration of the
paywent by the said Minister of
“ipancs of said liens and mortgages
1 1o the belief that the said prem-
were part of the Royal Domain
pot part of the estate of his said

the lsst will and testament of the
said Wm. Webster then deceased
made his certain deed of conveyance

to Joehn O. Dominis, Ferdinand W.
Hutchinson and Charles C. Hamris,

prayed for 1n ssid actron by the

tlas action.

Wherefore your petitioner prays
that this hoporable Court m:iv 1t
decree.

1. Decreeing that the said sum of
twenty-seven thousand dollars 1=
chargeable upon the premises w this
patition deseribed.

bebalf of the King aod the p\‘vpie of

bave and recover the said suw o
twenty-seven thousand dollars or as
much thereof as may be realized
from a sale of the saxd premises.

3. That in equity a hen exists in
favar of your petitiover upon the
said premises.

4. That said premises be sold in
soch manner as this honorable Court
way direct, and that out of the pro-
eeads of such sale there shall be paid
to your petitioper ss Minister of -
nance of this Kingdom, after deduet-
ing costs and expenses of said sale,
the sam of twenty-seven thoussnd
dollars, aad that the surplus, if any,
arising from such ssle be paid tothe
defendants herein.

5 That your petitioner Lave such
other apd further relief ss may be
meet in the premises and consistent
with equity.

6. That it may please this honor-

the then duoly quslified and scting
Lasd Cowmmissioners and
that the said Crown Land Commis- |
siopers and their suceessors in office |
bave ever sinece then beld and now
hold said premises as part of the |
Crown lapds. That said last men-
tioned deed is bereto annexsd mark-
ed Exihibit C and made part bereof.

13. That all the said above des |
eribed were =&t gll times

premises

{ antil the date of the various judg-

| this honorable Couart and filed her
' other things that she recover posses-

| and to the one oodivided moilety of

| thereafter and npon the deceass of

| siopers and in favor of the plaintiffs

wents bereinafter wentioved by the
parties to this sction and the people
geperally believed to be and were |
reputed to be a part of the Royal |

main or Crown lands so called |
lands belopging to the
His said Majesty the late
ehamehs IV.

mal
and, oot
e=tate of
& 4 ":..s:

& e
[} ¢
2 1 UKk
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the possessive of the Royal Domain
or Crown lsods so called was vested
in the said Crown Land Commission-
ers and has been held by them and
their successors in office ever since the
passage of said Aet including the
pieces and parcels of land hereinbe
fore In parsgraph 6
ticularly deseribed.

15. That by the prosisions of said
Act of the Legislature onefourth of
the asunual revenues derived from
the said Royal Dowmsin or Crown
lands sc-called shoald be set zpart
and applied to the paywmest of the

1nierest apo

said Act
':'.'..,:..- i be ap
the prineipal
16. That no p She
ive upoo 3 be -
doe therecn bLas ever been

terest
paid.

. 17. That

1% 5
OCndE an

of said
at he said
sum of tweuty seven thousand dol
lars by the then Minister of Finance
to wit: oo the 12th day of Mareh A.
D. 1851, Her Majesty Emma Kalele-
opulani Quaeen Dowager defendant
berein did eommence her ecertain

T honorable Coart and

L

action in
filed her laint therein agsinst
the Crown and Commissioners
prayiog among other things in said
compising tnal she recover one oo-
divided moiety of in and to the
premises bereinbefore deseribed as
heir at law of His said Msjesty the
Iste Ring Kamehameha IV That
soch proceedings were thereafter had
in said action, that & judgment was
rendered against the Crown Land
Commissioners and in fevor of Her
said Majesty Queen Emma Kaleleo
palani for the possession of ssid
premises.

15. That after the issuming of said
bonds and the paymeot of said sum

th
Con

R

of twenty seven thousand dollars by

the then Minister of Finance to wit: |
on the 1st day of March A. D. 18553, |
Her late Highness Buth Keelikolani |

did commence her certaln setion in

eomplaint therein against the Crown
Lapd Commissicners praying among

sion and have restitution and be
adjudged to have the title in fee of

the premises bereinbefore desenibed
&= beir of the estate of His said Ma-
jesty the late King Kamebameha
IV. by way of deseent, and that such
proceedings were thereafter bad in
said action, that the defendant, C. R.
Bishop, aed one B. W. Meyer. were

the said plaintif Both Keelikolani
substituted as plaintiffs in ber place,
and that thereafter this Honorable
Court rendered its judgmeat thersin
agaipst the Crown Laod Commis

for the restitotion and possession of
the undivided moiety of said prem
1868,
19. That after the issuing of said
bopds and the payment of the said
snm of twenty seven thousand dol-
lar= by the then Minister of Finance,
to-wit. on the 6th day of March, A.
D. 1883, the defendants herein com-
menced their certain action in this
bouorable Court, and filed their com-
lsint therein against the Crown
Gmmmmmm' i ying among
Court make nsdeaee.dm:(lgbth'nn
said defendants therein, the
Land Commissioners.convey all their
right, title and interest io and to the
premises hereinbefore described to

ander aand by virtoe of |
the aforesald Act of the Legislature |

of this bill par- |

sble Court to order process to issue
summoniong the said defendants to

such time aod place as the law of
the Kingdom and the praetice of the
Court directs. .

The following suswer was filed

“ The joiot and several answers,
by leave of Court herein bad
sod obtained of A. J. Cartwright,
of the estate of the late
Emma Kauleleonsalani, and Charles
R. Bishop, S. M. Damoun, C. M.
Cooke, C. M. Hyde, and J. O. Car-
ter, trustees of the estate of the late
Bernice Pauahi Bishop, substituted
| defendants to the bill of complaint
| of the Hawalian Government, sub-

stituted plaiotif in the place of
| John M. Kapena.

“ These defendants pow and at
all times hereafter saving and re-
serving to themselves all mannper of
beuctits and advantage of exeeption
to the msny errors and insutficien-

trusiee

| cies in the bill of complsint con-
| tained, for spswer thereunto say,
or unto so much or such parts

as these defendants are ad-
s material for them to make
auswer unto, they answer and suy:
Ist. That they admit that the
late Queen Dowager Emma Kale
and the late Bernmice
Bisbop were the only heirs
of the estate of His Majesty the
late King Kamebamehs IV, as in
i of complaint alleged.
That they admit the enact-
| ment by the Legislatare of the act
set forth in the fifth subdivision of
said bull of complaint, but say that
the bonds therein mentioned were
authorized to be issued to the Com-
missicners of Crown Lands, and

tue payment of the same was made

1§
taereo

e
L=t

said ball

2nd.

s churge upon the revenues of the
Crowu lands;

3d. That they admit so much of
the sixth subdivision of said bill of
complaint as sets forth the real
estate not sold for the purpose of
paying debts of his late Majesty
Eamebameba IV, do not ud-
mit that portion of said subdivision
six which alleges that said prem-
ises so deseribed were held and be-
lieved to be part of the I:u_"ul
domsin, and not part of the estate
of His szid Majesty Kamehameba
IV , and deny the same to be true
4th. They admit the seventh,
ighth and ninth subdivisions of

Gt
ai
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said bl Uf L'I'Jfl.l[i-lllihl. T}JL‘}_ Lli_’ﬁ}'
the then Mimster of Finance be-
lieving all the private property of

x the estate of His said Majesty Ka-
mehamehs IV, had been sold, issued
the boads of the Hawaiian Govern-
ment to the sum of $27.000, and
raé-i the sum realized from said
rouds to various persons then hav-
ing liens and mortgages upon the
Roysl Domasin, and extinguished
and released thesame; and say that
bouds to said amount were issued
to the Commissioners of (rown
Lands as a loan, upon the security
of a charge upon the revenucs of
said Crown Lands;

5th. They deny the eleventh subdi-
vision of said bill of complaiut, and
allege and say that the mortgage
therein mentioned was paid by the
Commissioners of Crown Lands,
and that there was contained ip
said mortgsge two certain other
pieees of property, to-wit: the Abu-
psaa of Pupukea and Paumala,
sitaate in the District of Koolauloa,
| Island of Oahbu, and which were st
that time and are now part of the
Royal Domain, or so-called Crown
lands, and that said payment was
made in order to release said lands
from said mortgsge and was not
paid by mistake;

6th. They admit the execation
of the deed set forth in sabdivision
(12) of said bill of complaint, but
deny that the same was made un-
der the belief or for the considera-
tion pumed in said h;

7th. To the (IG)p::aMiv&on of
said bill of complaint they say that
they do not know whether said
bonds or the interest thereon have

g1 = =

been paid or not;
Sth. And these defendants fur-
ther answering say that the admit

e

—

|
|

2. That your petitioner for aud in |

the Hawanan Islands is entitled to !

,

session of sand premises; and that ’tho s2id Ruth Keelikolani as in
such proceedings were thereafter | said bl of complaint alleged, and
bad in the said action; that a deci- | that judgwents were rondered in
sion was made graoting the relief | said attions as therein set forth;

Sth.  And these defendunts far-

pluntiffs therein, the defendants 10 | for answering say, thut the said

sum of $27.000 s not cha ble
apon the premises i said Wl of
complaint set forth as in said bill
of compluunt alleged in that, the
sume wus assumed by the Ha-
wailan Government by resolution
of the Legislature approved the
tih day of July, 1366; and that vo
fien In equity exists in favor of
complainant in the premises,

Wherefore they pray to be dis
wissed bouce with ther costa”

Messrs. F. M. Hateh and C
Brown for respondents say:

“L Upon the facts shown at the
hearing it is respectiully submitted
that the Hawalian Government is
vot entitled to be subroguted to
the rights of the mortgagee under
the mortgage given by Wm. Web-
ster to J. Mott Smith, dated March
2. 1863,

“The Legisluture was not acting
ander compulsion to protect amy
existing title in the Government,
therefore the doctrive of subroga-
tion does not apply.

“See Sheldon on Sabrogation,
Sec. 11,

“Neither wus the Government a
creditor of the estate of Kameha-
mehs IV, nor a surety, nor did it
have such an estate or interest in

appear and apswer this petition at | he subject matter as would bring

it within the limits of the rule
established by courts of equity,

“Webster’s Appeal. 86 Penn. St
R. 409,

“Unger vs. Leiter, 32 Ohio et,
210;

~Sanford vs. McClean, 3 Paige, N.

Y. 117;
“Shinn Y. Eq.
- Woods vs. Nilson, 17 Il 218.

234
~“Kitchell vs. Muadgett, 37 Mich.

-

vs. Bodd, 14 N.

“Maody vs. Moody, 63 Me. 155;

“Mosiers Ap. 56 Penn, St. 76,

“The mortgage was not paid at
the instance of the debtor, or of his
administrator, nor from the circums-
stances of this case can it be infer-
red that it was the intention of the
parties that the Government should
be entitled to the security., The
contrary s the case as expressed
by the Joint RHesolution of 1363,

“Candle vs. Marphy, 89 Il 352.

“The Hawaiian Government was
not secondarily liable for the debt
secured by the mortgage, nor in
any way hable, it cannot therefore
claim the right of subrogation.

“Bispbam’s Principles of Equity,
Sec, 933 and auothorities there
cited,

“Nee also See. 336.

II. There was no mistake. The
morigsge iu question was apon two
Crown lands, Paumalu snd Pupu-
kea, ss well as Honolula Hale.
The mortgage was not then due.
The mortgagee eovuld not be com-
pelied to reulease any part of his
security. There was no other
method in which these two Crown
lands could be released from the
mortzage thes by paying the debt.
The Cummissioners were bound by
law to take up this mortgage. Act-
ing directly in accordance with the
law there 1= no possibility of saying
they zcted by mistake. The ease
is therefore entirely different from
that presented on demaurrer.

“ The most that can be said is
that 1n carryingout the law a bene-
fit has incidentally resulted to
others. Suppose there bhad been
suretics upon this note? The pay-
ment Ly the Crown Commissioners
woilld have heen s benefit to them.
Could they be held to contribute?

“The private estate had been ex-
hausted when this mortgage was
taken up. There is no evidence
that there was any estate available
for the administrators to dispose of.

“ The Connecticut cases which
have been cited of the payment of
money to asnother under mistake
are not at all in poiot. because the
money had to be upplied as it was
to carry out the Aet.

“ The transaction was simply a
loan Ly the Goverument to the
Crown Commussioners. There was
no intention to keep alive the mort-
gages which were paid by the losn.
The contrary is the fact. The
money was advanced for the pur-
pose of extinguisbing the mort.
gages. They cannot be kept alive
by operation of law for the benefit
of the Treasury, because sn express
contract was made for the repay-
ment of the loan, and security was
taken. -The payment was made a
charge upon the income of the
Crown lands. Conventional subto-
gation apon payment of a debt and
a remedy for the payment itself,
cannot co.exist. Sheldon, Sec. 249.
The latent equity was displaced by
express contract. Or, in other
words, the equitable lien, if any ex-
isted, was lost by taking sccurity.

“ Overton on Liens, See. 209;

“ Lien lost by taking security.

“ Berger vs. Pouter, 32 IlL., 66;
?!: Gilman vs. Brown, 1 Mason,
“5Ey

“ Williams vs. Roberts, 5 Ohio,
35.

‘ Taling votes a waiver of a lien
for rent.

“ Hop Sing vs. Kum On, 6 Haw.

th:llii' !;::: er u tha:‘wlwu

islature e Act of 1866

the, Bamuittidatts 48

The Act was an acknowledgment
of accord and satisfaction. All that
the Court ean now consider is the
legal operation of that Act  The
motives of the legisixture nor the
porsons intonlde;‘i to bo benefited
cannot goutrol the plain langu

of the law. It gn hu::llts.ﬁ
claimod that the Court could set
asido this Act on the ground it was
passed under a mistake, yot in no
other manper can its effect be
avoided. There is no ambiguity
about the Act. It is a simple re-
lease and resalts to the bencofit of
those liable secondarily s well as
the princinal debtor.

“ Uuunsel for the plaintiff ivsists
that & lien results from the pay
ment by the Government of certain
money to the use of defendants’
ancestor. This may be « foonda-
tion for a suit for money had and
received, but it cannot constituto a
lien. The only lien which possibiy
could be set up, would be the lien
of the mortgage under subrogation.
Approached from this standpoint,
all of the parcels of land n the
mortgage must be charged pro
rata with the payment. An uec.
sount of rents must also be taken.
If the Government can maintain
this suit in its own name, it must
be chargeable: with rents which
have been received by the tenant
pat into possession by them. But
it is again urged thut the Govern.
meunt dealt solely with the Crown
Commissioners. The lutter took
up this mortgage und went into
possession. It is true they took it
up with money loaned to them for
the purpose, but thut does not give
the lender avy standing in Court.
This considerution seems to have
additional force because the ae-
count between the lender and bor-
rower is certainly sottied.”

Having, in my decision on the
demurrer (6 Haw. Rep, 57%), gcne
thoroughly into the question of law
involved in this case, a brief deci-
sion on the meritsis all that is now
necessary.

I find that the plaintif has
roved all the essential facts al-
eged in its petition.

While fully adhering to the view
taken by me on the demurrer that
the doctrine of subrogation “is not
to be applied in favor of one who
has officiously snd as a mere vol-
unteer paid the debt of another, for
which peither he nor his property
was answerable, and which he was
under no obligation to pay,” I am
of opinion that the people of this
Kingdom as represented by its
Legislature had an interest in the
Royal Domain sufficieut to take
them out of the attitude of -offi-
cious volunteers.”

The preamble of the Act of Jan.
uary 3d, 1863, entitled, “An Act to
relieve the Royal Domauin from en-
cumbrances, and to render the
same inalienuble,” recites that “the
history of said lands shows that
they were vested in the King for
the purpose of maintaining the
Roya]i' state and dignity, and it is
therefore disadvantageous to the
public iuterest thut the said lunds
should be alienated or thke samd
Royal Domain diminished” states
correctly the position. ]

The people have an interest in
maintaining the Sovereign in a
state suitable to his condition, con-
sistent with the traditions and
means of this country, and it hav.
ing been decided by the Su})‘rcme
Court and affirmed by the Legis-
lature that the Royal Domain or
“Crown Lands” descended to the
successor to the Royal office, and
not to the personal heirsor devisees
of the Sovereign, it 15 apparent that
the people had an interest in them
to protect. For if the rents from
the Crown Lauds were devoted to
the payment of the debts of the
former Sovereign, or if they were
sold for the same purpose, it wounld
necessitate s larger vote of the
public funds for the privy purse.

Therefore, when the Legislature
by the resolution of July 1566 as-
sumed the payment of the remain-
ing debts of the late King, it was

rotecting the Crown Lands from
urther diminution, und was not a
mere volunteer. Morcover, the
consent of the Kiong (K. V.)to the
provision of the luw rendering the
Crown Lands thenceforth inalieu-
able, and therefore s permasent
estate from which to support the
Sovereign was a good consideration
for the nation’s gift of the money.

Bat this gift was upon the con-
dition that the private estate of the
late King (Kamehamehs IV.)should
be first exhausted in paying his
debts.

Section 1 of the Act of January
3d, 1863, provides that the ex-
chequer bonds snall be issued “to
be ased to extinguish those mort
gages (on the Royal Dowain) which
may remain unsatisfied after the
administrator of His lute Mujesty's
estate has exhauosted all the estate
belonging to His lute Majesty in a
private capacity, wbich the suid
administrator may be legally en-
titled to use for the payment of the
debts of the estate.”

But & sumber of picces of land

le were the

including hmmlnh; o 2 oy

ivate rty of the King, they

bt being "fit, bt
_

not it the reserved
- awarded to

istry and the Probate J
idhm mone: -+
from the treasury un=-
or s mishko.’:hu-t.bou Wil Do
romaining private estate of Kame-
hamoha
which were included in the mort-
gage to Dr. J. M. Smith paid off by
the treasury were Crown lands.

ion, that this mortguge

the King, and slso upon “Pupu.
kea™ and Puumln,P‘o Crown
lands.

“Honolulu Hale” should bave

been sold by the admunistrator be-
fore the Minister of Finaace conld
legally advance a dollar of the pub-
lic money towards disc ing the
mortgage on the Crown lands. It
was not the object of the
tore to benefit the then heirs-at-
law of the Iate King, but only the
reiyning Sovereign. Bat the heirs
have been benefited by the reten-
tion to them of Honolulu Hale,
which, if the mistake had not oc-
curred, would have been sold te
pay the King's debts. I think it is
consonant with equity and good
conscience that the (Grovernment
sheuld now recover the valne of
the said property at the time the
mortgage upon i1t was released.
But the long delay in making the
cluim makes it inequitable that the
Government should recover in-
terest.
I will sign a decree declaring the
Government to be entitled to u lien
upon the Honolulu Hale premises
to the extent of its value at the
time the mortgage was released,
which I find from the evidence to
be §8,000, other particulars of the
decree to be in accordance with the
prayer of the bill as amended.

Messrs. Neumaon and Carter for
the pluntiff; Messrs. Hatch and
Brown for defendants,

Hounolulu, June 18, 1890,

—

New Advertiscments.

NOTICE

S HEREBY GIVEN TO ALL PER-
sons that at a meeting of the share-
holders of WM. G. IRWIN & CO_, L'n.,
held on the 31st day of July, 1590, it was
voted 1o accept the Uharter of Incorpora-
tion dated July 24, 1590, and granted to
them and their associates and successors
under the corporate name and style of

WM. G. IRWIN & COMPANY, LIMITED,

And that the Corporation under said
Charter was duly organized, and elected
the following named officers, viz:

President and Manager. William G. lrwin
Vice-President . ... .......Clans Spreckels
Secretary and Treasurer... W. M, Giffurd
Auditor.... ... ... T.C, Porter

Notice is also given that, pursaant to the
terms of said Charter, no Stockholder shall
be individually liable for the debts of the
Corporation, beyond the aniount which
shull be due upon the share or shures
owned or held by himself.

W. M. GIFFARD,
Sec'y Wm. Gl Irwin & Co.. L'd.

NOTICE.

1335 50

GIVEN TO ALL PER-

sons that st & meeting of the share
bholders of PAAUHAU PLANTATION
GO, (L'p.), held on the 1st day of August
1890, it was voted to acrept the Charter of
Incorporation dated Ju ¥ 24, 1890, snd
granted to them and their associntes and
successors under the corporstion name
apd style of PAAUHAU PLANTATION
COMPANY, (LIMITED). And that the
Curporstion under said Charter was duly
orgunized, and elected the following named
officers, viz:

President.............. Wm. G. Irwin

Vice-Presudent . .. ... Claus Spreckels

Secretary & Treasurer.. W. M. Giffard

Notice is also given that pursuant to the
terms of said Charter, no Stockholder
=hall be individually liable for the debts of
the Corporation, beyond the amount
which shall be due upon the share or shares
owned or held by himself.

W. M. GIFFARD,

Sec'y Paanuhsu Plant. Co., (b'd.)

J. R. MARMONT,
Boilers Inspected, Tested and Repaired.

ILL GIVE ESTIMATES FOR
new Boilers, Tanks, Pipes, Smoke-
stacks, Flumes, Bridges, and general Sheet
Iron Work., Good references furnished,
and all work guaranted.
LW Address P. 0, Box 479, Honolulo,
139 1327-Bm*

§ HEREBRY

36-1m

Land For Sale.

A PIECE OF LAND SITUATE
at Kulsokshuas, District of K&nu.
'h

! Island of Oahu, lying aloug m
side of Beretania street, between M
Rowe's place and Mapoleon's. This is a
suitable piece of land for residence, having
wooden houses thereon. :
. KFuﬂ::;r plnignhn.m b: had of
. M. Kaaukai, over Bishop's Bunk.
Honolula, Aug. 6, 1860, 1335 n.*
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(827,000 then, wus

was u :
“Honolulu Hale™ a private h.nm

, and that all the lands 'l._ i
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